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Dacesber 14, 1981

ot Joa Mineral's 2, r crent with MDNR on Liabilivu) arid
for Lead Mine Tailings .ita (& D 3loge, lilesour

Laren Flournoy, HAZ i/:.5 . s

hoburt L Moxby, vhic, HAZM

T Ratle dig s  JATM/ 18e~LHau A)<L .
Dunis Degner, HAZG/ SSo-otla

This aeww summarizes developmerts with tue absndonrd serd tin ¢ L o

sito at Dasloge, Missouri and revict- the spraemen” butwara t 0 oo

Minerals Corporatioan, Misaouri Departaen of Naturil Recodsred o . ¢ he

ag."cies to clean-up/stabilize the sfte fhe inltial revie wes b,
Paul Doherty with additional revicws by mysaelf

I Background

Lead nine tailin,s were deposited at the Desloge, Iissourl site by 5t Tue
Minerals (orpoiation 1o 2Y years, between 1929 uand 1908  in2 i « rovers
approximately 500 acres The tailinge are reportedly 2 = 4 revc it Tead
and are piled to deptho of up to 100 {ect inaide a horsesho. buia o  tro

i#ilg River
‘ﬂ%ﬁ 8
In 4972, ghe propocty wis donatid by St Jow fin rals to St L e 3
Tuac Couaty in ftura donat-~d tue land to he St Frar oic Cunrt TVlidom g n_a_
Lrrporarina a non-o,rofic or anl.ation for the purpose of eo”uhl shin, 4 M7
sanfrary lauw?f1{ll on tha aite | thig Lima 1t 14 repr,t Lh t £ ,GH
7 ‘ g ¢ “bu{&"w
talliqy il washout oy yposion intu thr Big Rivar o
wvﬁd, $wr
In ]977, a maje= Jaww £ asccurrid  reporteday a8 5 vasult v o Llire J era 1w
o ~tructure and e Te i3 eridsat~d thot up o W, J ootic W

WD C ards o1 le«d £2ilin, s gashed Lo rhe 219 River  Minse « i s urd )

up L3 the .r sent vLine adding to tae talliage Jepoait o Lr ¢ 1+ '3 o

rollowin, the wierout fnelient, Leveral studles wwre urd vtae r ts5
tue extrut of anviroumurt (1 davw ¢ and a@rplare reucilal ~et?y alte vo

In lat 1977, ELLJSNAN condaete’ an lufensiva survey o1 ta 1t KMver -

i the Lig hiver 3 _dgerpde n 1 iul
as_a_repulsof phyatical chon,.9 rathar shan fogicdts It f8 weporcec that

aine tallin, deposits are the priiary constiruent of the uatc .m ocl tor sy ral
niles downstream of the tallinys pile
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In Jyna 1979, a ste'v was Inftiated by tyve Qudveradtyaf o soexd £y vol -te
the present and pot=itf 1 probleus of tu afte anl t~ ptr ~ coitte 15 o
thuss problers T afr voport vwan lupyed du JTaneaiy Rual

A Tuly 18, 1980, stulty oy vie ygsgurt D emrtuect af Canocvario 10,0..3d

slgvatad ]gy_p]g al 1 ab 1a tha Fleah of acker & b, ‘ouair a, fie
saflingu pile A. a regsule of thesa Jindings tns Mde=su™ L oyart et o
Healeh dpauad a w £ 1 ninat rinn bo e ta dsn. Fish 4.,
this arss.

\ Since the occurrencoe of the waslidut fuclceub 1 nunver o we ~§ 38 ouve b Ar
beld woay interast.d agencles to coordsnate miti~atin .o o3 Ug aredd

lant year, enforcen~-nt petion agiiast Joe Hincral s vy o nwidered oo

the gost liaelycouse ol astion by ac veral of these agrnc). The orro
of "ngineers (CO: ) rclierred tiw cant to tha Departwent of v r'ee ™7 ;u
QZ, lata 1978, To date no actiun hes baen takeu by the LUAJ on tHs raforen

PAY
101980, the recoma piation fiom YPAJLAPC ‘calla® 1or dmr 41 are unrot?fﬂﬁlt'?

mmmwu%u aaRA___The 8icC J.p
éf) Lecommended for Id«rinc a4 an uncoatreiled gfte i W VR a_Lti

ol 2 & ]

o 4ate 1289, S 3 e ot nazodlatdaog vlth (b Jo o dnagd o aca-ion tor

~ I 1 ! e Aw re Jo oy th ¢ L ot e
tious, and tia fast o *+ ofnayy, wietd bee s e o w v £ U U R 1Y)
wig ¢ te al4tda (e aber 17 1237, o Pe _depal wfrle ¢ v o o
f re'er afsie @ Lrfany cti Yl v oposkn of T oae we t 4 13
Ak iv2 Areacy al o ¢ Voo de 104 T oaumpe wf by to .Yl

% e lore Load Jdaoe 1aldin @ vt froam rae Yietc o o1cyw for Ar - gfr//
(ﬂu tie ,G6taatdcan voard o kv 930, antdl Pugy £ 102 e §F ud o7

phat e pgrdacte e goudodia, wooe, o to n o eLetafd g L1 " Jage!
1 e ' i ty 1n= o
wite, and

2 Aguleoning riegousipilary for futus. pice aainte s e

he final negotiated a2reanent, “Covenant Nor to Sue®” bitweon 1o S0 Jo
1§ werals Coapany, St Fizucols Ruviconmantal forporutiorn, Srife n partarut
of datural Peaoarcesn, Statae Clcin Water Cormf j3fon, otite {un rvalicn
Comnigsion, and 5tatc Artornay Geseral’s Cfflce was alyned on cupfeive 4,
1981

1Y The Agreamen:

Syt

The format of tha Agreement, titled "Covenant tot to .a8” 2 in three haiic
parte These parts can ba described as

1 Suwmary atatamenta on tha hiorory of the aite sl washout Incid nt,

2 Statements of liagbility, responsibility and :xerption ‘ror fuLure
litization, aad

3 pegerd tion oY rea a3l etion work
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{ The £irst saveral provisfons of the Covenaut sot forth the Wisfery 27 the RN

site and washout incidant ao describad previeucly fn this u 10 e U»}f
rd L 24

The succeeding provisions se. forrh the condicriun: of l.abiliry, fatuy /7 ﬂtﬁl §
1ieigation and rimedial aczion raspmeibilitfes  Aocordine Lo sl jﬂb d)p% /
prowiadana, St, Joo [Ydocruls and th, ot Fras~ol tCosiey F1 o ar ) My \)u\ )
Gurpexation gre relggesd £ro roupoy tutliey cor tl duwan, g+ ¥ »n“"
funuzguanoulring L the vyishoue durdident Ihe "t Lrwoedi LLuﬂL! % //
Eaviror dental Foxic Fict ansats s> wibtildey o ext actin Ll 5“
Agrecd-ugon rencd «l 9 L3 w01k art o dac reape man Lty fo 1a. v '

sainten»icy of thw ir ¢ chie ‘. Jee Hrerale "N oo 103 v Lo Lo \R &
1 #

pay for the yroposed .ok, prov o . dlen=ntal 1111 nstart 1 for -

reconstrictiy, ca:bat v at oy, ui Il - o8 2s5vtaocy ot hirfew

asafatance tu tle + wrade oy 2 fiova tel? oovporatfan wit

the review =1i srietaon or b womtivceton tork pe oormed te

respoueibllity For the uark Jo we un d vy Bt oo ddunral va b

“pnivisory rwcls

11 third psrt of rhe A re ent provides zderific d twile n the rer > ol

icLlon taska Tals worw L8 dewsiood In a docar nr tfrelul, Woalr oo Jddua o
at Desloge Laudfill Aoz B, 1 iver,” and ling bee: mada p 1t of i Co en ol

by referenca,

1he work can be briafly sunuarized as follows

‘ % 1  Pill-ia/vepair of all major erosion gaps (two larye raps and tlecc owlior
japs),

2 heconstruction ol three retainiug berxas st the v puirad croston ardas,

3 Alteration of the fuiled d aluage structurce co prevent future bloc a v
problensg

4 Seeding and fertilizer avplicition te a 20 acie “demcnctrution” pler, and
J Construction of 2ll nere sary haulare roada
L ! Tecuasion

7 Mlthourlh phe entdre "Peoair o v -re e Je Lo Trndfall Lo dig b

»),)‘ loeuarnt. Ja@ oot . uba tral to rhe A ucy or isvili s (drau FRNTs G A AN + ey AR T
» exhibiig wore melvcc 1), LO8 e dotaon of goge- 13 coguf  ne 3 VY ot 1 o

tiong nidae 11 xko 1960 repor, oreocred by the, Jdniversity nt Liug ues o !

It appears tiit the J4,.rocd=inon woul 13 a "alddic rveurl™ r 0.0 Ly tl-
lajvarsity »* {tpawre o poat yue nda.Jang It fur oleuctar L ajlu-e;
n the site will oo v iic 1 by tno roposed worl w 'l ell 1% el4 dnmace
woch of the ewiru mental 1w 3l pusced by tatere wx sle or asiowtt .

the pite ™ . Uatvers?.y of dMisswarl reriornel evting v anilyses on "
angineerin, nroderrias of tue taflings uatetio el certedy v cejti

(f & , areas vherae re.ufal ora is plamned) the (pore concinted that i
tafling pile sfte “ia o whnla wpoars to he atasrk

&
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‘ Tha o ot aldreus acveral «Li«tie, or » © ntial « iror wneald
baz.rde fdeutdfied in *he Ondvergity of Hissocuri's 1.3l id otle v ¢ & v
ac aoranda  Thesge narentl.l eavirowkntil hazards ap: « e d brictiy as
follows

1 Contamination of Ely River Benthic 7oae und .o Jopulatice  Stucle
conductad by EPA and "DIM ua 2 documouted that the big Riv » nuae be~n d sradrd
ior saveral milog domstr~iv 1oa the taflin, plte 1u thet bott w foidins tian
hava @levated lavels o! loud In tiefy flest  Boit <st. dons wal wt cur.v ™
from an aavironieotal staandpoiut Hot ever, ~eclaust.oa o 1 ¢ 3o1F 9 wd® o 4
1s not {acludzd 1n the Asveewewt's c¢ox of work  Qaleg.ug this Wege foc o th
Agxeaseot gppearg fostfai de L& goodd Lo unres,onapl  to canict St J R %
ta-assuag regponsibilaty for & wajor dy dging opc at on 1ctue $o, €9 J237uLl

jueddent which hau o cogred o ovogll yeurs aft o Ll Lo ey v 11.7s3teh d 1Ll
(and responsiblifitys) & t1 [ 10pe Le oo the vttty 7 e rvato S s - e
Cowervation a 4 1, ¢ sttve ot a dr lgine oo o oLl coupl ¢ -y aoETD
th~ ecol oy of v riv = and L oat by Ll process ¢ 11 e 1 ¢ CEaVE Ly

r .laf-fas the river (1 ca tlia

i Lle rth r han? Wl O addne gl ol dapartaop, (o 1 g 1po i
JA & Jovplny op Tatie o ¢ ¥ Yy vo that the ~lyrr bhotton 14 Leper fia tooa
‘]

(}) 4F¢‘ 1 i mificint ~uvisor i W 1 nocard a3th a, 0033 a4 .l oarez 18 v L the
&9' w?} CUCEING RY7c) JERS £ SUUNTI USRI VR VIR N § WRNUHII-3 & Y A L1 ALY I N AP - B PR I Ll
W %"ﬂry Liniq

wastes 4r> ne. - lud viom o pe ol VT BT N PR AT SRR TS NN I
) A 1plargaion, ton pocataia ol Ghe N gpy T 1, I 3 |7 '
/"4\}’ ¢ 7 baen C hi. 1t 0t € conta 1 o= ¢ b T T g ToT o L
09} has b .a .8 .34 Jd i 11 ¥n o v i e oL Tyl S 3
5 \))}}U‘\ ra vt blyef a7y o 00 ratd nmea bty p blo oy S 1

> N
DJ% ‘W i (4} NEETY i: i
o 0 w Ll Re wencmir L1 vy Motal )« oom th Miogy W o1 L14 the v 1wy
:;Dy)’\))’\xow) rocdu ted by the Uul v ity of Us vurd zeposted o o Lirs W k2 Lo th
N vy))l

lanefill apsratton roild lvad to potentlally werfon co ! unit 91 0 ster

\
Q"Di}’ cuprlicea sy 1aboridovy ot Hes, critueted Aty w! o L e s 1 3ol d

\‘\?) it undar eecl ir edxditivns lead aud L ¢ Ic th €91l > PR w -

’ gﬁﬁ} i orate Wit 1 hiay tm o wiwg and codld oy ntuddl by o (0 DA S

0 gy srour Jwatet savl o Iy v noel v owed the hagayl oo b o~ v b o v
sercivus arei *h 2 ¢ 1) 1o gtubdd ' oan “"{om el T clto - In
arch 1070, fallormin th uu veeraty of v iosou 3 epert, + ¢ J p r s 2 o
leachate uonarlodi~~ ot t 2 nite their © sult shave  tn - levodt "wa

]
zane and caln.am ore uie 1l vited how harkeruoua vl o il i w“ Lo 7
/

v B drinking wat ¢ stundieds  BKUOJLECL Wi guiseao 1 b par t c-an

analyead bo Lol are rerxageatatlv. ol the Joglogs JoaJfile 1 cfa! _ Lo
that taa. gaegtion of 133 0fi1t Yteachate gebilizin, heavy 1ot1l , tLo~  arly
Jead, has nit E-a 2 .1 to M Va peeomond o838 & o Lo 7 e Lt 1 oto
deteratne 17 th- lai) il leaciate Joblli~cs hmary mrtrl , 11 pa2 tice e 1 4
T+ Buresu of f1n s 13 cocductly, a atutv on the lad tatif - 7 i ikd
contacted fo bicegromna T£oir v lo. and o-seiiasteon fue 1y la t Y atuds
fythe ave. AY roarcdy . o roprd 0 ly rlaced wonit L0 i, nitoa b
195011300 2 gl Ve Ludet grddlyets v duelul Uoaw a0 o . t. 1 . 8
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The landf11] situat 57 do 9 vere nt tha futura atit ntisr o Hud P crudic
weaitoring of leachat s innales by MDRNY should cotlnue an!  § gpridace cetiuvng
taven if a problom fevelops DY ad thr State Gowcivat or Coarigifoa have
been accorded tha ri ht of accesa for inmspection purpos _ 1 th? 4 ricaent
Monitoring and i;.nection’ ve aecasusary

3  SGite Stehil!. Jor Teyngetatlon and lazards of A borin [oad Tast The
Undversity of H.3iunl 1 voxt 0. luded that tha Joghe vy 0 ¢ tail ny jilde
4111 “remain a pe.onicial ilin harard due to blowfag 6* 10! lad  aus  aad
tha poteutial ror furi.ar orosiocd untili such tine a~ the. 1o la erplntely
atabfli.od oy v pe tive proath = Yeclu=e of yroble 4 (4th seed .1V ation,
moisture retenrisn and fuvtill. £ on, wveverstation ©f thy site will rot ocur T
tarouch natur+l proc.oses  Althourn tha Agraww. t providis ot scudir= and
fertildzsr applicrei-n to 20 act 9 3§ land, Lite gerafy 9 sy tlo v tl
involva less tian » p ceevt of the talliuyg cit . Yo L3 wi xst.?) & i the
seaded/feirtilized | lot nay sorve as a duasuStcun on otudy to + o3 plant
supporting char et rigscies of tho t1i) ng pille ar s 1t thic study o ull
jrovide tha basis ® ¢ tutary sewdiay and fextilizaticar 4P Agurciong in
rot spreific on who, 1. anyone, is raiponsivle for Lilrt 1 ¢ u, or ¢valu tan
ths 20 acre demonstr~tioun plot

Revegutation f 20 acres still lauvas ovar 9% porcent o7 th Deslopgc
gite without plant covar  Quedtiona have heun raload as o 1 1ethe™ tuc
potuntial for wvinlblown lead lust at tho abandoncd lead taridly st

repregents 2 81 ni Lo sut enrironun ntul hazard In Lhe ¢ of .z ~y iz
alr mopftoriny Yata Lt i8 diffigult to aceuraiciy a58 Lo t1 tezard. =, 1
by thie etug tpre Yuute A wief roview of the aviilable 1 itue fnu_ceutea

that tu anrdreavontal izads asgocfated witn dubalut. oo w_al _ua 1 41
conguanlig du~fac 1o d ore aloiny, erushing evi willing op rst oni o 2an
Tte NIONOGHA devilop ud dorcunent or "Criteria tor 2 'eo ~onalt Stuidarl
for Ceceupntionl ox, »3ara to Inorrmaunde Lead (1974)"° prevade a a1l
evervioy of tic (e r2es (0 otecudratsioral exposur & leal! ro 34 1 t ¢l
on.rLtion, ~tad nfnlae 13 nee moutinned In this e vica Wweeniine oo
tw b oo rin of we 2Lt ¢ AL Crdrate may vot be . 1 ilie

e b1 poiblicabs v, o+ ¢t ailar, Criceris fo- Lead™ (7 CL A~ 1~ 1)
gtteg

Ltis_ur.s fac worl wes in sVved ia leal ning
dep + 1o souic et ut on tue Inluhility of the
lead v 11 ores The lew sulfide (Ip ) o
ralenz: 1s Inaseluila, ard ebsorpllon through fhs
Jun, aay b sls It 13 wot really kn,m hoos
readily ab nrption takes place In the ston:ech,
nowaver, somne leal sulflda 12y be comaited it
alightly esvlubla lead et les fde, which uiy thea bue
ahorbed 21 n levate armouncy
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ALtroagh occupgiticual < pasu v atmoecpherfe L (d 4 4f vy d 2 o -
¢ tail {n this ocbliecatde o, 10 variher veleren o0 i npty ooy 7T
hizarde 4y prov’: au

Lead toxicity 1. mual, thy ras dr of the oncentratler 53 ¢ 0 o aein
(soluble) 1ead i{n sott tiwvau 6 o1 the body The 1 folubilit or lued

sulfide (galena) prubably aceonuncu for Lfte low repoitel o city iae
“"ragistey of the 1v Llc hifects of Clunde a4l Sub tance. Lo 44 ¢ deud
suifide presents an iusiguiricent hazard” witk (pard o wqeacnic to icifv
This is the lowest oussible ratiag The low toxacity *&.t | ra, i1lov o plitn
the lack of texte reactinng ooscived by PPA 1o clii. 4 To v follouiag the
washout incident.

jhe Mine Gafety and Haalth Adulutetration (MSHA) 4s rospo.uiblz for
establighiang and eutorcing standards for occupational « prgare fo load
during nining oraratious The standard 4a 0 15 mg/m3 ot @al and lead
compounds Hr larry Pulllie, Sub~district #Hanu. = of t"» M° 4 ;olls,
{1sugourd offica states that conpliance weasuremenws for thl rianvard a-e
usunlly collect.d n ar the orc concuntration op raition Althou n vis
operatiun profuczes a cosceacrate which e 93 - 9 perccnr loa! nulide
ceupltance with the 0 15 mq/m3 st indard 18 not uvnususily difeicils Glven
tnat th lead taiiings ro 2 - 4 parcent lead, Mr Philriy 11 we policeve
that the aban’onal tulling paile would violate thoic stinwazi of 0 15 nefud
Short~term violations uay occur durlng perlods of 1.y vinle hut cie ould
cxpeet that due to the high density particulate ratus. of vbodag unly
thy area ifumedi . cly adjacent tc Aazy dowsawiad tron thc sit  agu d i¢ nacteag
Due to tne low roxi..tv of load wulalde, the o7 voL erty . 100 1 aas in
chie taliing pasa ¢ o7 the o vattont aacoers of oiutbicwn ¢ 0 nees, o
1o cotwcluaed thar the 1 1 n el bhazards po ed by wlia o 1 4ty Qun
1o net sipnicica t Tt Lay v dvigable to escosidla o 10t f—uloty
altarin, statisng 1 car the gl to confirm this concluuios

s\ durmry

T Arresreat (O venant ot to Suc) betwaen St S0 ldnar ) uEpe ~,

VAR
fuv and .atereatid :,. w8 I a gasonublo egardated gt o ug v b £ngf :
1 iD e ) * ud L'\)))

up an! ren . i

aanonys ih 'h 143 B 78 W L_gtah o y U

Lturg W ¢ +} 09?
Legarding :
1 Tailinzs in the Lig dlver erdinmaut, |
2 Poteutiul loachaio coutqmination froa the landfill operueticen, ani
3 The luck of a vagetativi cover to furiher stabilize the site

4 Erosion countrol on a coatinuin® baais

5 Long-tarm s1iplio /oaviromencal evaluatioa prosrin
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Overall tha Agreemcnt addresees landf1ll dan rapaira but d1} of ir.luda \,oy) My
the above listad ruaccrns as anplicable The _fact that lead coityatratious \*’k
Ate ed 4 warnin: Jainstb\})g\\}’

their conpumpt

RCRA. For this reason and because tha above listed o c¢erns are not adurn,rﬂdh} )9‘
in the Agrecmsit, BP! should continue to monit ¢ tho proyt 59 of the Sta.. M&
It 18 recommend.c that we issue o lotter to MDUR ceprossing our coms £n3 and “Q’ Wi
rocornanded aciiuns tn y ghoull undereake to aldreas cthesc 3(\"\“)
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ENVIRONMENT HEPORTER

ency has unreasonably delayed in 1naking |its] motion
ne March 4 motion apparently should have been hled not
later than 10 days after the Feb 12 order under Rule 59(e) of
the Federal Rules of Civil Procvdure according to Judge
Pratt who added Here of course defcndnts walted some
20 days significantly muting their clum of hardship

kI A asked the court March 4 to reconsider its Feb 12
decision 1n which the court ordered the ngency to promul
gate withun 90 days enforcement guidelines under the super
fund law and a revised NCP outhning the [cderal govern
ment s response to chemical site und spill cleanups

The court Feb 12 ordered the agency to propose the NCP
within 30 days and allow a 310 day public comnment period
The plan must then be revised and republished within 90
days the court said

The agency acting under the courts order March 12
proposed the revised NCP with guidelines for coordinating
fedural and state government re panses to the cleanup of
hazardous substunce spills and abandoned hazardous waste
dumpsites under the superfund law (Current Dovelopments
March 19 p 1475 Full Text p 1494)

FI A s March 4 motion to recansider thit order asked the
court to allow  at least « 60 day public comment period on
the proposed NCP  and to pernnt the agency to
provide the court with a report on the extent and nature of
the publie cominents within 14 days of the completion of the
comment period

The age ncy cited the complexity and length of the NCP as
1ts reason for requesting reconsideration of those portions of
the courts Feb 12 order relating to the plan Until the
public s comments an the proposed plan have been received
k1 A told the court it will be unpossible to detcrmine what
period will be necessary to provide suthcient time  for the
povernment to consider respond to comimnents and then
publish final revisions to the proposed plan  In any event
the motion stated  such response will hkely be impossible
to complete within thirty days

The Environmental Defense Fund and later the state of
New Jersey sued FPA last year for {idling to issue the
National Contingency Ilan by June 9 1981 as required
undcr the superfund law (bept 11 1981 p 573) The plamn
uffs sought a court order requiring the agency and the
Othice of Munagement and Budget to promulgate the plan
for hazardous waste site and spill elcanup activitis by
February 1982

Judge Pratt Feh 12 granted the knvironmental Dofense
Fund s motion for summary judgtuent saying that in view
of the congressional intent ignored by I PA to issue the plan
and the gurdelines by June 9 4 court ordcred publication
schedule was appropriate (Feb 19 p 1323)

The existing National Contingency Iln governs cleanups
of vil and hazardous suhstance spills into navigable waters
under the Clean Water Act but the superfund law requires
that it be revised to apply to a wider runge of hazardous
substance releases nto all environmental metia

Litigation

COURY OF APPEALS REJECTS CHALLENGE
TO EPA 8 REGULATION OF MINING WASTE

The US Court of Appeals for the District of Columbia
Circuit March 16 ruled that the Environmental Protuction
Agency lawfully included muning.swastean the cati gary of
1Y)

dumping (Chemical Manufacturers Assn v LFA No
2299 et al)

3 48 82

In 1979 LPA 1ssued criteria dehining solid waste disposal
facilities and prictices and dassifymy those practices that
constitute open dumping under Sections 1008(a)3) and
4004(a) of the Resource (onstrvation and Recovery Act of
1976 (Current Developments Sept 21 1979 p 1184)

Issues rilating to the agency s authority to re gulate rmin
ing waste were raiscd by mimng and other industry repre
sentatives n judicial challonge to the eriterin

Judge Malcalm R Wilkey writing for o threc judge panel
of the court imtiitly noted that Section 1004(27) of RCRA
defines  sohd wiste  as ancluding  discarded material
resulling fiom mining opertions  He added that this
definition 16 used in dehining (pendump s any {aethty or
site where sohd waste 15 dispisad of - that 1y not a samtary
landfill or a hi7wdous waste disposal site Withoul ques
tien then Judge Wilkey continued  the statutory lunguage
includes muning waste dispue 1) within the scope of BHAS
obligation to define the pri boe that eonstitute open dump
tng nd to cla sify dr posal site ey opon dun ps o1 samtary
landhills

Theecourt poetod the contentinn af Mining und Raddama
tion Coyncl of Aruepied, Jne ., o petstioner, that (he ggency

lacks authority to repulate mining waste hecau v RCRAS

legistative history indicates that o
Ld ZEE(E EEE Sﬁwzfzﬂ ::i: ;33;(‘:;1 The

eourt found that cortam legislative history rehied upon by
the council 1s ambiguous nd contradictory  The agency
followed the languige of RCRA and reasonably concluded
that the Agl cmpowers it 40 nclufe puoingwosale 1o 3ty
Clasafication of sohd waste disposal ites, according fo the
Cﬂn:;

Turning to the mining and reclamation councils argu
ment that provisions in the Surfice Mimng Control and
Reelamation Act of 1977 and 1n R( RA thatnstruet EPA not
to dupheate regul ition provided by other igcnaes demon
strate that Congress intended the Surface Mimng Contiol
and Reclamation Act to operdte as an exception 1o RCRA
the court observed that such n argument would  imount to
finding, u repeal by imphcation Nothing in SMCRA provides
for repeal of EPA s athority over minnng waste and
SMCRA had no effect on R( RA » autherization

Judge Wilkey also rejected the contention of the Ametican
Mining Congriss another pctitioner v the litig ition that
while RCRA gives the agency authority to regul ste niming
waste such authority may not be exercised untif a miming
waste study 18 completed under Section B002(f) of the Act

Nothing in RCRA conditions cxercise of repulator power
over mining waste on complction of the iming, waste study
Nor 13 there any clear evidinee that the study wa meant
solely or even predominantly £ir usc in promulpating regu
lations undor Sections 1008(ax 3; and 4004(a)  the court sand

The court noted that Scction 1908(ay 3) and b Clion 4004(a)
criteria were due one year iftur RCRA was enacted and
that dection 4005(b) requircd publication of an inventory uf
open dumps onc year after that The Seclton 80020) study
also was supposed to be compl ted in two years according
to the court It s cifhicult to arguc thers fore that Congress
ntended the study to precede regulation of toimng waste
under beetions 1008(a)X3) and 4003(1)  Judpe Wall ey said

{Wje refuse to add or subliact language from WCRA
simply to conforin te certain vajue portion of the legisla
tive history  the court concluded

Turning to the Anerican Mintng Cungress argument that
EPA acted arbatrarily and capriciously in applying its crite
ria Lo mimng waste Judge Witkey observed that 11 A guite
reasonably followed the statutory dehmtion of solid waste
when it included mimng waste under the criteria
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If subsequent studies suggest that !PA should alter its
criteria with regard to mining waste then the petitioners
m 1y request the agency to do so the court noted

General Policy

LAVELLE NOMINEE TO RUN EPA PROGRAMS
FOR RCRA SUPERFUND REVIEWED 8Y COMMITTEE

Rita M Lavelle March 23 told a Senate commitiee re
viewing her nomination as Environmental Protection Agen
cy assistant admimstrator for solid wa te and emergency
response that she will work towards involving the private
stctor and state governments in the supcrfund and hazard
ous waste prograts tn order to get oulstanding results n
protecting human health safety and the environment

I avelle s nomination however was opposed by environ
menta) groups which ¢riticized her association with Acro-
jet Ceneral Corp a firm that has one of the worst waste
dumpsites 1n the Umted States (Current Developments Feb
26 p 1360)

Commitice members predicted smooth saihing for Lavelle s
nonunation n the Stnate although thev promised to scruti
mize her perfortnance as assistant admunistrator in charge of
the super fund chemical spill and dumpsite cleanup program
undir the Lnovironmental Respomse Compensation and Lt
ability Act of 1980 and the hazardous waste management
progrim under the Resource Conservation and Recovery
Act If confirmed by the commuttee and the Senate Lavelle
would be one of the seven assistant adnunstrators at LPA

¢ omnuttee Chairman Robert T Stafford (R Vt) Sen Jen
mngs Rndolph (I-WVa) ranking tminority member and
Sen John H Chalee (IR RI) opened the hearing by emphasiz
ing the mportance of managing well LPAs hazardous
waste and superfund programs created under laws devel
oped in the Fnvironment Committece Stafford noted that
the assistant administrator pesiion cre sted under the su
perfund Yaw has remained vacant for 15 months  no doubt
decounting for many difficulues encountered presently in
both programs Difficulties he said include

» Much too slow implementation of RCRA and the
superfund law

» Slow enforcement of the two laws

» Overemphasis of response achivities on abandoned haz
ardous waste sites to the exclusion of releases  and

» Allocation of inadequate rescurces tu the Departments
of Justice and of Health and Human Resour es to cury out
their responsibilities under the laws

Chafee expressed concern that six years after RCRA s
enactment the hazardous waste regulations arc incomplete
and probably will not be made final unt:l the end of 1983
and that no nuw waste disposal sites hive boen established
despite enactinent of waste siting, legs 1ation {n 22 states

Chafee sdid he was also concerncd about the slow pro-
press 1 carrying out the two year old superfund law the
slow movement of money to states to clean up and respond
to releases the lack of final decisions on critical enforee
ment policies and superfund health studyes that arc still up
in the air

All three senators urged Lavelle to mtke both programs
receive the mghest policy level attention within EPA

Lavelie » Statemnent

Lavelle said Lthat as assistant admimstrator she would be
on the Jookout for economies at 1l levels mside government
and with the contractors working for LPA — getting the

3 26 82
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most for every cnvironient il protection dodl o 18 an appli
cation of Reaganonnes which Iintend to help Adnunt uator
[Anne M | Corsuch implement
She endorsed a federal role 1in developing guidehne  for
states to disipn sohd waste managemeni proprams adding
that over half the states have duveloped plans that 14 of
these have 1eccived dapproval and that the process 15 expect
td to be completed by the cnd of 1983
Her thrust for the hazardeus waste progtam should she
be confirmed would b to wotk with private enterprise and
state governments to develop environmentally safc disposal
procedurcs that are effcclive and feasibie she tuld the
committee
The FPA nonunce noted that 28 statcs have Ihase |
authoriz ition of then haszardous waste programs and seven
more states e expected to assume manigemnent roles this
yeat (Ste related story p 1546) nuthing that st of these
states are in the Midwest Southwest and Southeast where
morc than half of the disposal ficilities are located
As aswistant administrator 1 avelle said she would ensure
that the hazardous waste regulations for land di posal
inemneritors  torage and finnaial habibty will be promul
gated and more mportantly  will work
The agency 15 in 1ts sccond year of operating the super
fund program but in first year with full funding Lavelle
said and 1s concentrating on field work at 1» many ates as
possible to develop approprialc cleanup remedies
Lavelle saud she would press for ncgotialing covperative
agreements with even more states and for voluntary
cleanup of sites and spills by the pyivate scctor  An inereas
ing number of privatc compames ire responding Lo aner
gency requirements for the nnmediate and planned removal
of hazardous waste Lavilie noted 1dding that she hopes
the voluntary effurls wiil be extended to the remedial action
area
While Lavelle said she prefurs the carrot to the stick
apoproach the stakes are too igh to hide the stick or fail to
use it when justificd in enforcing the haszirdous waste
regulations and the superfund law  Midmpht dumnpers gyp
sy haulers and other flagrant bad actors will be prosecut
ed she assured the committee
Senator Daniel I atrick Moynthan (D NY) told Lavelle to
respond to uncontrolled hazardous waste sites and spuls
first and argue who will pay for the remediil custs Inter
When there s a question T hope you respond on the side of
acting he saud
Recause cleanup technologics for waste sites are  very
new  Lavelle said EPA must ensure that the technolopical
community 15 given the maximum amount of encuourag
ment to develop answers calling for a cioss fertilization
of talents
Moynihan called | avelle « nominition welcome hut tur
dy in cxpressing concern that the Reagan Admiustration
does not ltke the superfund program and 15 spending moiey
where it doesn t want to
Lavelle said the success of the superfund program should
not be measured by the amount of money spent (March 19
p 1480) but rather by the numbcr of actual cleanups
completed at dumnpsites Regarding recent stateme nts made
by congressmen that FPA 1s not spending superfund pro
gram appropriations in order to bal ince the {edcral budget
Lavelle said the superfund program 1s 10 Lo the minus
seventh when you consider the national deficit
She told reporters that program cxpenditurey were slow
the first and second quarters of fiscal 1982 bucause the
agtncy had o gel the program management systeimn on hing

Enviranment Reporter

0013 9211/82/300 %0




—— SR,

L

\ ROUTING AND TRANSMITTAL §

Date

TO* (Name office symbol room number
uilding Agency/Post)

Initials | Date

1 _&gjm'ﬁg’- 75"’//417/1/

2 Ealboe —

EPA 4Ry M/ya

3 7 Z,W
‘- AP Ff . N P
< [ )’d Z
8. Rejlcu\ Vet
ction File
Approval For Clearance Par Conversation
As Requested For Correction Prepare Reply
Circulate For Your Information See Me
Commant Investigate Signature
Coordination Justity
REMARKS

P sun drocuonion 9 ubiitol
ALeommund wpo Atimp Q4L coples
"‘Dragt and thanput 4 soveoLd

Copy i 17w G?atwru

Lok eenr
L{%[LW

T v

i ??J,,fa

PS Also tosiadd-at-o0 0ot Ydiirl-

DO NOT use this form as a RECORD of approvals concurrences disposals

clearances and similar actions

t,_, 2 FROM (Name org symbol, Agency/Post)
it e, i

neeld ¥ atk

Room No —Bldg

Phone [io

XU 5 GPO 1378 0 L b4 33 4

/2 QPTIONAL FORM 41 (Rev 7-76)
Prucﬂbodc% GSA
FPMR (41 ) 101-11 206



